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FROM: - L - Roberts B. Owent p/ 






'ho Deputy Secretary • 7 ^CiT^V : .'l' ,; " ':•"." ,v'^'\' v • " -*, - ; ' * 



U.S. Obligati ons Under the 19S9 
.S. -Pakistan Agleemcnt of Cooperation 



Attached i :; j memorandum of law on the above sub- 
ject, designed to emphasize the significance of the 
obligations imposed upon the United States by the 
1959 Agreement while, at the same time, assuring the 
Congress that the Agreement does not intrude upon 
Legislative Brunei prerogatives. 

We have r> t included in the attached memorandum 
a •! iscussion of *_he extreme sensitivity in the Con- 
grebs, ar.! e.;; Lv.ally the Senate, on the subject of 
U.S. security commitments, or the history of the Depart- 
ment.'. -: o: forts . v-jr the years to distinguish the 1950 
.V.:n -. merit f^m c-iir corrjr.i tr.c.nts under the various mutual 
sccurif; trvatif.-:. However , the following information 
may »>.• useful :>■> you 1:: tr.is regard. 

'. ;.u i "> •' A • r «_emer. t , ?.:\d two b i 1 a tera 1 agreements 
coi.ciucii.'J or. Liu- :-ame d3te with Turkey and Iran, were 
conceived of .:s ..r. alternative to U.S. membership m 
the Baghdad Pact (later redesignated as CENTO) . The 
Executive Branch has not regarded these agreements as 
involving any rcw or increased commitments by the 
United States, and Assistant Secretary Ma comber so 
advised Senator Mansfield by letter on February 28, 1959. 
We have carefully distinguished U.S. obligations under' 
these agreements as being "basically an obligation to ;■."£• 
consult or. possible U.S. or joint action" as opposed ; ' 
to the " legal ly bind i ng cemmi tment to take appropriate^.:-^ 
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%"•' V; action H under bur ;. ; varibus '^utuai^ •■ 

^ SEATO, Rio Pact, ANZUS r ^JapHn^r the Philippines ^t^^M^Wi^ ^'^ 
'5 •: : ' : --.Korea)-.- ■ ~y..'i] : ^^ 

;£;. . Congressional concern dyer* U.S.; -security. 'comra^tr^^!^^; ; . 
?? ■■ ments grew; substantially during the^ribdjotthe^iet^C;;-^ " 

nam conflict. This concern was reflected in the Nation- 
al Commitments Resolution of June 25, 1969 (Sen; Res. 85, 
91st Cong.), expressing the sense of the Senate that ; 
any U.S. security commitment "results only from affirm- 
ative action taken by the executive and legislative 
branches ... by means of a treaty, statute, or concur- 
rent resolution .. . specifically providing for such a 
commitment. " This concern was reflected as well in •' 
extensive SFRC hearings on U.S. commitments to foreign 
powers, in attempts to repeal the Tonkin Gulf and 
other area resolutions, in the Spanish bases contro- 
ls vcrsy, and in the adoption of Section 8 of the War 

Powers Resolution, which expressly denied that Congres- 
O sion.il authorization for the introduction of U.S. forces 

intc hostiliLiofi could be inferred in the absence cf 
* r ' logi.'latior. specifically authorizing such introduction. 

^ The L>:«cut ive Branch has beer, careful r.ot to 

—j ar-f.ert ri;e authority to incur " security comni L:rcr.ts" 

by cM'.'wiitive artion, either on the hnsis of tho Presi- 

rc uent'js CVnsti t .it ional authority or on the authority of 
previous -'en.; re r? ional area resolutions. The Execu- 

• ' tive I. ranch has acknowledged in testimony before the 
_ Senate that "agreements which involve a basic politi- 
cal ccrr.itnont, such as an undertaking to cone to the 

Zi defense of another country if it is attacked, should 

be cast in the form of a treaty in the constitutional 

C3 sense." In commenting on proposals to repeal the various 
area resolutions, the Department neither advocated 
i °° nor opposed such action, and stated that "the administra- 
tion is not depending on any of these resolutions as 
legal or constitutional authority for its present 
conduct of foreign relations, or its contingency plans." 
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MEMORANDUM OF LAW 



SUBJECT: U.S. Obligations Under the 1959 

U.S. -Pakistan Agreement of Cooperation 

This memorandum considers the status and character 
of U.S. obligations under the 1959 U.S. -Pakistan 
Agreement of Cooperation 1/ with respect both to 
interna clonal law and U.S. Law. 



O L. B ackground 

•*"*" in March I'J57, responding to a general increase of 

j~ tension, conflict and Soviet influence in the Middle 

East, area, the Congress adopted the Joint Resolution to 
-? Promote Peace .»:.d Stability in the Middle East. 2/ 

That Kesolutio:. provided, in part, that: 

^ ...the President. . .is authorized to cooperate 

* ' wLth and assist any nation or group of nations 

-*- in the general area of the Middle East desiring 

such assistance in the development of economic 
w strength dedicated to the maintenance of national 

independence . 



O 
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...The President is authorized to undertake, in 
tne general area of the Middle East, military 
assistance programs with any nation or group of 
nations of that area desiring such assistance. 



1/ Siuned in Ankara and entered into force March 5, 
1959; 10 UST 317, T1AS 4190. 

2/ Public Lav 35-7, 71 Stat. 5; amended by the Foreign 
Assistance Act of 1961, 22 VSC 1961-65. 
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3/ Signed in Ankara and entered: into f orce M^rci-i. ^ » ^9^9; 
10 UST 320, TIAS 4191. : ; 

4/ Signed in Ankara and .entered into force K^rcl> : .&\ ^9^9 • 
lO'uST 314, TIAS 4189./ '::'-, '.: C ;-. ,^ .-...; . ": --... y/.;' /"• '•,'.■': 

5/ See note/' 1 above.-'.. - - " • ■'/']* 

.; v ; 6/ The PacfcSof ^Mutual- Cooperation ' v(cpm^nly >cnbv^,>fe/- •;- .; ."-.; *; 
',,"-. '': the "3aghaad^Pact^)\ was -signed In 1955 by^Jr^q ^./,' : <\- 
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'; : In terest^aiiid { to world peac«^heVpreseryat^ri>^|; 
of the independence, and integrity^ Of ,7Pak^^ 

Tc give effect to this vital interest, Article I pro-" 'v. 
vides, ii; t>irt, as follows: '•'■".*. 

...In case at aggression against Pakistan, 
'.he f '.^ver:wn?!iL of the United States of America, 
in virroiJur.-e with the Constitution of the 
'eiii-ted States o£ America, will take such appropriate 
action, including tha use of arced forces, as may 
be mutually agreed upon and as is envisaged in the 
Joint Resolution to Promote Peace and Stability in 
the Middle East, in order to assist the Government 
of Pakistan at \ts request. 

-• U.S. International Obligations 

t'lid-.-r Article I of the 19 59 Aqroement, in the 
event of agjrcssion against Pakistan, the United States 
iz obliged (in accordance with its constitutional 
l-roccsser) to take "such appropriate action... as may be 
mutually agreed upon. ... " One possibiity envisaged 
c.- r.iie Parties at. the time cf the Agreement was the use 
o: arrieu forces in response to aggression by a country 
"controlled by international communism"; other possible 
responses night include the provision of security 
assistance, a call for U.N. action to restore international 
pc.ice and security, or a resort to collective measures 
in concert with like-minded States. The United States 
it oblined, in such circumstances, to consult with 
Pakistan vi.;J to consider these or other appropriate courses 
of action tc deal with the aggression in question. 

In addition. Article II of the 1959 Agreement pro- 
vides, in part, that: 

The Government of the United States of 
America, in accordance with the Mutual 
Security Act of 1954, as amended, and related 
laws of* the United States of America. ..reaffirms 
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t ha t "u LVw 1 1 1 v'j?6Ti t i riuev.t®Cufi? 

of /Pak is can sucn mi Xi t a^&jami 

as roay^bo'j. mu t ua 1 ly a'g r eccl- up6rt| 

Government:. of the United- States^ 

Government is £ Pakistan ?• •Iniorde^ 

Government of -Pakistan :[ in the^p^Jreiyatidn'/p 

national 'independence; arid : rint©5[;?^^andvij^ : tirbv^'i 

effective promotion of •'; Its economicT development. ' 




iCvt.ass^s tance;- 
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l^^ri/ca^iid^thc •' 

ras'si s$¥tne^: C> -- 



This Article states a U.S. intention' (in accordance //■" 
with its relevant legislation) to provide the military 
and economic assistance necessary to preserve the '" 
national independence of Pakistan, and gives rise to 
a U.S. obligation to consult with Pakistan in this 
regard and to provide such assistance (in accordance with 
relevant U.S. legislation) as the two Governments may 
agree upon. 

The obi igations contained in these Articles do not 
constitute security commitments of the type incorporated in 
such collective defense treaties as the North Atlantic Treaty, 7/ 
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.r.cicon A:.rii A , 194 9, and or. tor-'! 
l\) . i9-?9; 4 Bevai.s 828, TIAS 1^4. 
.o 3, which provides in part :;.at: 
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...... Parties agree true an armec 

attack a-'/ainst one or r.:cre of them ir. 
Luropc or North America shall be considered 
a:; attack against ther. all; and consequently 
they aqr-.v that, if such an armed attack 
occurs, each of them... will assist the .^arty 
or Parties so attacked by taking forthwith... 
such action as it deems necessary, including 
the use of armed force, to restore and .rain- 
tain the security of the N'orth Atlantic area. 
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the ANZUS treaty •■»/, and the ','. 55. -Japan 'Mutu^lsefettfcSxyr^^^^--- 
Treaty, V in th.it the Un itci States i's';'ii6tV."bw4iC^SlJl^^f?^: 

Obliycj ■--«--'•••••-'*- • .■•".<:* ••A.-.',v,.r., l .'-.*<:. .-■ 

i:ort as 
our obli 



, V in th.it the United States i'^not\.3}^ii..iff^iil^^^y; 
:1 under the' i 4 J59 Agreement to take actia^eife^>^§^^ :t 
s may be ' nuitu.il ly agreed u port.. -"10/ tiorAt&i£9$?$^^2:?J' 
ligations under the L')\>9 Agreement do'-vc»naft£w^e^anT:V-f* ; '' 



8/ Security Treaty Between Australia, New Zealand, . y:ty;.y. 
and the United States of America; signed in San ' ' ~ 
Francisco September 1, 1951. and entered into force : 
April 29. 1952; 3 UST K-20, TIAS 2493. Compare 
Article IV, which provides in part that: 

Each Party recognizes that an armed attack 
in the Pacific Area on any of the Parties would 
be dangerous to its own peace and safety and 

declares that it would act to meet the common 
-Linger in accordance with its constitutional 
processes. . . . 

9/ Treaty of Mutual Cooperation and Security Between 
the United States of America and Japan; signed in 
Washington January 19, 1960, and entered into force 
June 23, I960; 11 UST 1632, TIAS 4509. Compare 
Arti c i <_• V , wh i c h v ro v i de s in par t that: 

;•:.■; -'i Patty !ev-'.;-jiuzon that ar. armed attack 
avj..^:.sL either Paity in tne territories under 
the a-.ir:. i. Li- trut i^n of Jupa--. would be dangerous 
tc : i ■= «.>*.-.- : peace and :-a:\:C; ar.d declares that 
it wo ..Id act to meet the wrwor. danger in 
.i.-c. I'lii-.-A vith its constitutional previsions 
a:.c :m"Oc<_ssos. 

10/ A e,..T.|.re:.o::sivj s.urjtrary c: U.S. defense corjt:itr.ents 
vine assurances was provided by the Department of 
State to the Senate Foreian delations Committee on 
August 17, 1^67. Hearings on U.S. Commitments to 
Foreign Powers, Before the Senate Committee on Foreign 
Relations ; 90tn Cong., 1st Sess.; P. 52-69. 
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f |;£ml^rt:§n tY' £1 e^ja i ly : /bind£^g^oimi%neh'^ ..ofetlic .: Un i tbdffSM ; ®$v 
^States;! to£ Pakistani indc^nUence^^iid- terri tor i «il integrity , 
:''OU'rt^.;;A'n?-«issurahue of prompt _ U- is v:" 'consul tat lew wi th a^yieW ;•■ 
.V'to ;t appropriate joint action; to. reRei^aggresslon. 



3. u:s. Law 
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Because of the character of the obligations assumed 
under the 1959 Agreement, it was within the President's 
Constitutional authority to conclude it as an executive 
agreement, rather than in the form of a treaty. 

Under Articles I and II, an obligation to take action 
in response tc aggression is cor.tingent on further i:.S^. 
agreement, and on U.S. Constitutional processes. To the 
extent that any desired course of action might require 
Congressional authorization, the President would have to 
seek such Congressional authorization before taking or 
agreeing tc. take such a course of action, or would, have 
to make his agreement subject to Congressional approval. 
For example, the President could, without further 
Congressional action, request the U.N. Security Council 
to take measures under the U.N. Charter to repel aggression 
against Pakistan; but he could not agree to provide security 
arsistar.ee to Pakistan for the sane purpose except within 
the limits of applicable legislative authority and avail- 
able ac: ropriations. 
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It. ccr.ciudii.c the 1959 Agreement, the President 
a ?tec ir. the context of the 1957 Joint Resolution to 
Promote Peace and Stability in the Middle East, 11/ 
wnich expressed the strong support of the Congress for 
Treasures of the type represented by the Agreement. 
Nonetheless, the Executive Branch has stated that it does 
not rely on this Resolution as an independent grar.t of 
statutory authority for involvement of the United States 
in a conflict in that area, and that the repeal of the 



11 / See note 2 al-nve. The language of the Resolution 
deliberately avoided the question of the extent 
to which the President might use U.S. armed forces 
in the area without further Congressional action. 
See Background Information Relating to Peace and 
. Security in Southeast Asia and Other Areas ; Senate 
Foreign Relations Committee Print; 91st Cor.g., 
2nd Sess. ; p* 5L 
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.•;«. ■ Thur;nexthe^th^.Agrecm&ht-/hor'ffthe. ? Resolutibn^v^W^ 
- enlarge^qr^dlm^^ * s^uthorl^urideiS^fe^ ' ; - • 

. U.S;- law, with* respect: to possible actions to -repel^:/^^ .■-" 
; aggression' aga inst Pakistan , and U.S. obligations -under ■, 
the Agreement in no way transgress the limits of the . v: 
authority of cither the President or the Congress under 
U.S. law. -■■• . - ;■ 



Roberts B. Owen 
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Senate Keu. 
P. 34-35/ 
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-834; 91st Cong., 2d Sess. 
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